AG JOURNAL 





NAVEXOS P-523 


THE OFFICE OF 
THE JUDGE ADVOCATE GENERAL OF THE NAVY 


WASHINGTON « D.C. 


Computer Data as Evidence 
State of the Law Note 


Radar Decisions Re-Examined 
Nicholas J. Healy, III, Esq. 


Admissibility of Evidence Obtained by 
Electronic Eavesdropping 
CDR Horace B. Robertson, Jr., USN 


Jurisdiction and Related Problems at a 
New Naval Air Station 
CDR Ward Boston, Jr., USN 


VOL. XVIII, NO. 2 FEBRUARY-MARCH 1964 








The JAG JOURNAL is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 
service. The objective of the JAG JOURNAL is to 
acquaint naval personnel with matters related to the 
law and to bring to notice recent developments in this 
field. 

The JAG JOURNAL publishes material which it con- 
siders will assist in achieving this objective, but views 
expressed in the various articles must be considered as 
the views of the individual authors, not necessarily bear- 
ing the endorsement or approval of the Department of 
the Navy, or the Judge Advocate General, or any other 
Agency or Department of Government. 

Invitations to submit ariicles are extended to all per- 
sons, whether lawyers or laymen. Articles submitted 
should adopt an objective rather than an argumentative 
approach and should be written in a manner readily 
understandable by the lay reader. The JOURNAL will 
return unpublished manuscripts if so requested, but re- 
sponsibility for safe return cannot be assumed. No 
compensation can be paid for articles accepted and 
published. 


Issuance of this periodical approved in accordance 
with Department of the Navy Publications and Printing 
Regulations, NAVEXOS P-35. 





REAR ADMIRAL WILLIAM C. Mott, USN 
Judge Advocate General of the Navy 





REAR ADMIRAL ROBERT D. POWERS, JR., USN 
Deputy and Assistant 
Judge Advocate General of the Navy 





COMMANDER RICHARD E. BLAIR, USN 
Editor 





For sale by the Superintendent of Documents 
U.S. Government Printing Office, Washington, D.C., 20402 (Monthly) 
Price 15 cents (single copy). Subscription price $1.25 per year; 
50 cents additional for foreign mailing. 


—_ 





THE STATE OF THE LAW: COMPUTER DATA AS EVIDENCE 


Ir HAS BEEN proposed, and it is a reasonable expec- 
tation, that computers and automatic data processing 
equipment will be adopted for wide use by the military.’ 
As in the case of any writings or records it is foresee- 
able that there will be a subsequent need to introduce 
information contained within an automatic data proc- 
essing system into evidence as proof of some fact con- 
tained therein. 

It does not appear that computer records will be in- 
admissible as a class. Census records are readily ad- 
missible in court, setting a compelling precedent, since 
these records are presently compiled by computers.’ If 
further precedent is desired an analogy can be garnered 
from the NLRB v. Pacific Intermountain Express Co. 
case * and the case of State Wholesale Grocers v. Great 
Atlantic and Pacific Tea Co.* In the former case graphic 
records of a tachometer showing the driving speed of 
a motor truck were accepted into evidence and in the 
Grocery case the parties entered into a stipulation con- 
cerning a survey tabulated on an IBM machine, which 
survey was subsequently admitted into evidence. 

Although computer records should be admissible as 
a class various legal problems will arise when an at- 





1. It is anticipated that a completely integrated data processing 
communication system in the Army will be available between 
1965 and 1970. “Introduction to Automatic Data Processing,” 
Army Department Pamphlet 1-250-3 (April 1958) p. 86. 

2. DOTO v. United States, 223 F. 2d 309, 96 U.S. App. DC 17, cert. 
den., 76 S. Ct. 59, 350 U.S. 847; 23 C.J.S. Criminal Law § 845 
(a) (2), note 30, and cases cited therein; 20 Am Jur 870, Evidence, 
§ 1031. 


3. 228 F. 2d 170 (8 Ay 
ee te sa 
le, 113, 123. 


4. 186 sie Sup 471,,497 (N.D. Ill., 1957), See 21 FRD 502-3. 
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_ cert. den., 351 U.S. 952 (1956); 
and Trial Technique,” 1962 Trial 


tempt is made to introduce them into evidence. To be 
admissible they will of course have to fall within one 
or more of the generally accepted exceptions to the 
hearsay rule. 

The first hearsay exception which immediately comes 
to mind is the Business Records rule. Generally, in 
order for a business record to be admissible as an ex- 
ception to the hearsay rule it must be a written regular 
entry, made in the ordinary course of business, con- 
temporaneous with the transaction recorded, with no 
motive to misrepresent or falsify.® 

The second hearsay exception, having special applica- 
tion in courts-martial, is the official statement or Official 
Record rule. This exception includes a record or entry 
recorded by one in the performance of an official duty, 
imposed upon him by law, regulation, or custom, with 
the requirement that the facts recorded are ascertained 
through trustworthy and appropriate channels of in- 
formation. The entry, however, need not have been 
made contemporaneously with the events recorded. A 
service record entry is an example of such an official 
record. 

One requirement, consistent in both the business entry 
and official record exceptions to the hearsay rule, is that 
the statement in question be in writing. A problem 
arises when computers are involved since the statement 
desired to be offered in evidence may be stored within 
the computer complex on magnetic tape, punched cards 
or discs, all unclassifiable as writing under present lay 
definitions. However, the legal definition of writing, as 


(Continued on page 240) 





5. 5 Wigmore, Evidence, § 1420 (1940, Supp. 1959). 
6. United States v. Boling, NCM, 9 CMR 567 (1953). 
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RADAR DECISIONS RE-EXAMINED 


NICHOLAS J. HEALY III, Esq.* 


= UPON AN analysis of the 17 radar 


collision cases decided up to 1956, the legal 
problems presented by the commercial use of 


radar fell into the following seven categories: 


1. The effect of failure to equip a vessel with radar; 

2. The effect of failure to use a vessel’s radar when 
conditions warrant; 

8. The effect of failure to maintain existing radar 
equipment properly; 

4, The effect of failure to make proper use of radar 
information; 

5. Whether radar ever dispenses with the necessity 
of a visual lookout; 

6. Whether a vessel’s position may be “ascertained” 
by radar, excusing a failure to stop engines under 
Rule 16(b) ; 

7. The effect of radar on the speed in fog permitted 
under Rule 16(a). 


To these should be added an eighth problem, 
particularly in the light of a recent American 
decision: whether Rules 17 to 24, inclusive (the 
Steering and Sailing Rules) can ever apply to 
approaching vessels while they can observe each 
other by radar only. 

Our purpose here is to re-examine the an- 
swers to these problems in the light of the 
changes in the Collision Regulations recom- 
mended by the 1960 Safety of Life at Sea 
(“SOLAS”) Conference. 

Countless suggestions respecting radar were 
made by people interested in the subject the 
world over during the period of more than two 
years of preparation for the Conference, and 
these took almost every conceivable form. In 
the end, the changes recommended by the Con- 


ference were relatively few in number: 


(1) The addition to Rule 1(c) of a new definition, 
reading: 

“(ix) Vessels shall be deemed to be in sight of 
one another only when one can be observed visually 
from the other.” 

(2) The addition of a new paragraph to the Pre- 
liminary Note preceding the Steering and Sailing 
Rules, providing as follows: 





*Nicholas J. Healy III, Esq. is Adjunct Professor of Law, New 
York University School of Law; partner, Healy, Baillie & Burke, 
New York City. 

This article is based on a paper originally read to the members 
of the Maritime Law Section of the Canadian Bar Association at 
the Annual Meeting of the Association held at Halifax in August 
1962. For expanded treatment of this subject see “Radar and 
The New Collision Regulations.” Vol. XXXVII Tulane Law 
Review 621. 


223 


“4, Rules 17 to 24 apply only to vessels in sight 
of one another.” 

(3) The addition of a new paragraph (c) to Rule 
16, reading: 

“(c) A power-driven vessel which detects the 
presence of another vessel forward of her beam 
before hearing her fog signal or sighting her vis- 
ually may take early and substantial action to 
avoid a close quarters situation but, if this cannot 
be avoided, she shall, so far as the circumstances 
of the case admit, stop her engines in proper time 
to avoid collision and then navigate with caution 
until danger of collision is over.” 

(4) The insertion of a Preliminary Note before 
the Fog Rules (15 and 16), reading: 

“(1) The possession of information obtained from 
radar does not relieve any vessel of the ob- 
ligation of conforming strictly with the Rules 
and, in particular, the obligations contained 
in Rules 15 and 16. 

(2) The Annex to the Rules contains recommenda- 
tions intended to assist in the use of radar as 
an aid to avoiding collision in restricted 
visibility.” 

(5) The addition of the Annex referred to, which 
is entitled “Recommendations on the use of radar in- 
formation as an aid to avoiding collisions at sea”, and 
consists of the following eight “recommendations”: 

(1) “Assumptions made on scanty information may 

be dangerous and should be avoided. 
A vessel navigating with the aid of radar in 
restricted visibility must, in compliance with 
Rule 16(a), go at a moderate speed. Infor- 
mation obtained from the use of radar is one 
of the circumstances to be taken into account 
when determining moderate speed. In this re- 
gard it must be recognized that small vessels, 
small icebergs and similar floating objects may 
not be detected by radar. 

Radar indications of one or more vessels in 
the vicinity may mean that “moderate speed” 
should be slower than a mariner without radar 
might consider moderate: in the circumstances. 
When navigating in restricted visibility the 
radar range and bearing alone do not con- 
stitute ascertainment of the position of the 
other vessel under Rule 16(b) sufficiently to 
relieve a vessel of the duty to stop her engines 
and navigate with caution when a fog signal 
is heard forward of the beam. 

When action has been taken under Rule 16(c) 
to avoid a close quarters situation, it is es- 
sential to make sure that such action is having 
the desired effect. Alterations of course or 
speed or both are matters as to which the 
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(2) 


(3) 


(4 
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mariner must be guided by the circumstances 

of the case. 

Alteration of course alone may be the most 

effective action to avoid close quarters pro- 

vided that: 

(a) There is sufficient sea room. 

(b) It is made in good time. 

(c) It is substantial. A succession of small 
alterations of course should be avoided. 

(d) It does not result in a close quarters situa- 
tion with other vessels. 

The direction of an alteration of course is a 

matter in which the mariner must be guided 

by the circumstances of the case. An altera- 

tion to starboard, particularly when vessels 

are approaching apparently on opposite or 

nearly opposite courses, is generally preferable 

to an alteration to port. 

An alteration of speed, either alone or in con- 

junction with an alteration of course, should 

be substantial. A number of small alterations 

of speed should be avoided. 

(8) If a close quarters situation is imminent, the 
most prudent action may be to take all way 
off the vessel.” 

It was not until 1953 that a sufficient number 
of maritime nations finally approved the recom- 
mendations of the 1948 SOLAS Conference for 
them to become effective on January 1st of the 
following year. A similar delay is not unlikely 
in the case of the proposals made by the 1960 
Conference. 

Meanwhile, in December 1960, the British 
Ministry of Transport issued its now well known 
Notice No. M 445 to Shipowners, Masters and 
Navigating Officers, calling attention to the pro- 
posed changes, and stating that “a mariner obey- 
ing the provisions concerned with radar and 
navigating in accordance with the guidance of- 
fered in the Annex to the new Rules would not 
thereby in any way contravene the present Reg- 
ulations; rather, he would comply with them 
both in letter and in spirit in a commendable and 
seamanlike manner.” 

Whether the recommendations of the Confer- 
ence would “in any way contravene the existing 
Regulations” would seem to be a question for the 
courts to decide, and from a purely legal stand- 
point, the quoted statement would seem to be 
merely an expression of opinion on the part of 
the Ministry. The Ministry’s statement has, 
however, since received the blessing of the Court 
of Appeal of England. In the Verena; Lord 
Justice Willmer said: 

For my part, I think that, although that Notice only 

came into existence some four years after the colli- 

sion, we can properly accept and adopt the recom- 


(5) 


(6) 


(7) 


mendations made therein as furnishing a useful test © 
in respect of the navigation of a vessel in the position 


of the Grepa. 
From a reading of his opinion as a whole, it 


appears the “recommendations” to which Lord © 


im | 


Justice Willmer was referring were not merely | 
those contained in the proposed Annex to the 
Collision Regulations, but to the Ministry’s rec- 
ommendations that mariners should obey the 


radar provisions contained in the new Rules as | 


well as in the Annex thereto. 


The Court of Appeal thus seems to look upon 


the radar proposals made by the Conference as 
little more than a codification of existing law 
and practice. This is clearly so of some of them, 
but with the greatest respect for the opinions 
of that eminent court, I question whether the 
proposed changes do not include several sub- 
stantial changes in the present law. What I 


have in mind will, I trust, become apparent in | 


the following discussion of the eight radar prob- 
lems to which I have referred. - 

(1) Lack of Radar Equipment. 

The Conference made no recommendations 
concerning the necessity of equipping vessels 
with radar, but I do not believe that any par- 
ticular legal significance should be attached to 
this omission. After all, the Regulations do not 
specify that vessels shall be equipped with rud- 
ders, or anything else, except navigational 
lights, balls, shapes, whistles, and bells. 

While there are thus far no statutes requiring 
radar, it is not beyond the realm of possibility 
that some, if not all of the world’s maritime 
countries, may eventually enact legislation re- 
quiring such equipment, at least on large, ocean- 
going, power-driven vessels. 

Meanwhile, there are indications that before 
long, the equipment of such vessels with radar 
will become a practice so universally accepted 
that the courts will consider lack of radar as un- 
seaworthiness. 

Perhaps the strongest indication in this direc- 
tion is the dictum of Judge Medina of the United 
States Court of Appeals for the Second Circuit 
in The Burgan—The Bergechief: ? 

Though the question is not before us in this case, as 

both ships were equipped with radar, the question 

arises in limine as to the duty of a vessel to carry 
radar. No statute or regulation requires this. And 
this is so though radar has to a considerable degree 
lessened the importance of other navigation aids 
required aboard various types of vessels. Nor have 
the courts as yet formulated any rule requiring radar. 

A District Court has found that the failure of a de 

stroyer to carry navigational radar in 1942 did not 





1, [1961] 2 L.R, 127. 
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2. 274 F. 2d 469, 1960 A.M.C. 1380. 
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render her unseaworthy. Anglo-Saxon Petroleum Co. 
v. United States, D.C. Mass. 1950, 88 F. Supp. 158. 
However, conditions have changed since the fledgling 
days of radar in 1942 and the value of Anglo-Saxon 
Petroleum Co. as a precedent today is doubtful. Lurk- 
ing in the background is T. J. Hooper, 2 Cir., 1932, 
60 F. 2d 737, certiorari denied, Eastern Transporta- 
tion Co. v. Northern Barge Corp., 1932, 287 U.S. 662, 
53 S. Ct. 220, 77 L. Ed. 571, where in 1932, despite 
the absence of statutes, regulations or even custom 
as to radio receiving sets, Judge Learned Hand 
found a vessel unseaworthy for lack of one. Two 
barges had been lost in a storm and the tugs and 
their tows might have sought shelter in time had 
they received weather reports by radio. We think 
this case shows which way the wind blows and have 
little doubt that a rule requiring radar, subject to 
some limitations and qualifications, will sooner or later 
be formulated. 


Judge Medina made reference to The Chusan,* 
where an English court said that one could “‘ex- 
pect” to find a modern vessel equipped with 
radar. 

The cost of a good marine radar is small in 
comparison with the overall cost of a modern 
passenger liner, freighter or tanker, but it is 
still entirely beyond the means of the owner of 
many fishing vessels and other small craft which 
are subject to the Collision Regulations. It is 
therefore scarcely conceivable that the Courts 
will, in the foreseeable future, condemn small 
vessels for lack of radar equipment. 

If the day should come when lack of radar 
is considered a fault, it would seem to follow 
that the owner of a vessel not equipped with 
radar would be unable to limit the amount of 
his liability with respect to a resulting collision. 
“Fault” in this respect would necessarily be 
“actual fault or privity” of the owner, within 
the meaning of the Brussels Limitation of Lia- 
bility Convention of 1957, or within the owner’s 
“privity or knowledge”, within the meaning of 
the present United States Limitation of Liabil- 
ity Statute.* 

(2) Failure to Use Existing Radar. 

The United States Delegation to the SOLAS 
Conference proposed an amendment to Rule 29, 
the Rule of Good Seamanship, which would spe- 
cifically require a vessel to make proper use of 
her radar, if installed and operational, in order 
to avoid collision. This proposal had some sup- 
port, but was opposed by the British and Ca- 
nadian delegations, among others, on the ground 
that it was unnecessary, and in the end this 
view prevailed. The silence of the new Regu- 
lations is certainly not to be taken as indicating 


3. [1955] 2 L.R. 685 (Adm. Div.). 
4. 46 U.S.C.A. 88 183 et. seg. 
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any change in the existing case law, which is 
now quite abundant on this point. 

It is clear beyond question that a vessel 
equipped with properly functioning radar equip- 
ment must make use of it when visibility is re- 
stricted. This was held as far back as 1946 in 
The Thomas H. Barry—The Medford* which, 
as far as I am aware, was the first radar case 
to come before the courts. 

A similar decision was reached by the Ad- 
miralty Division of the High Court of Justice in 
The Esso Plymouth,* where a vessel was con- 
demned for failing to switch on her radar in 
time for it to “warm up” before she entered a 
bank of smoke which her navigator knew she 
was approaching. 

The rule laid down in The Thomas H. Barry— 
The Medford and The Plymouth was recently 
strengthened by the United States Court of Ap- 
peals for the Second Circuit in The Burgan— 
The Bergechiéf,’ wherein the Court held that 
the failure of a vessel to use her radar when 
conditions warrant its use imposes upon her 
the burden of proving that her failure did not 
contribute to the collision. 

(3) Failure to Maintain Radar Equipment 

Properly. 

The new Rules are likewise silent on the ques- 
tion of maintenance of existing radar equip- 
ment. Again, it is felt that this is of no par- 
ticular significance, and that their adoption will 
not preclude the courts from establishing stand- 
ards of conduct in this area from which a de- 
parture would constitute actionable negligence. 

As far as I am aware, no case has yet been 
decided which squarely passes upon the question 
whether or not failure to maintain existing 
radar in good order is an actionable fault, and 
one can do no more than speculate on what the 
answer will be if and when it is presented to the 
courts.® 

Perhaps the most logical way of dealing with 
the problem would be to separate it into two 
parts: (1) the effect of a failure to make major 
repairs, and (2) the effect of a failure to make 
those of a routine nature which could readily 
be made by the crew. 

It is difficult to see any valid reason why main- 
tenance cases falling within the first category 
should be treated any differently than cases in- 
volving lack of radar. Ifa vessel is not required 

5. 65 F. Supp. 622, 1946 A.M.C. 795 (E.D.N.Y.). 

6. [1955] 1 L.R. 429 (Adm. Div.). 

7. Supra, Note 2. 

8. In The Duke of York—The Haiti Victory, 131 F. Supp. 712, 1955 

A.M.C. 1160 (E.D. Va.), aff’d, 230 F. 2d 139 (4th Cir.), 1956 

A.M.C, 275, aff’d, 354 U.S. 129, 1957 A.M.C, 1151. The District 


Court discussed the question of failure to repair, but found it 
unnecessary to decide it. 
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to have radar at all, why should she be con- 
demned if she has a set, but it is inoperative? 
If failure to maintain radar is a fault, but 
failure to have it is not, is a vessel to be con- 
demned if she leaves her broken down radar 
on the bridge, but not if it is put ashore at the 
next port of call, or stowed in the paint locker? 
These questions suggest their own answer; if 
and when the courts hold that lack of radar 
equipment is a fault, a necessary corollary 
should be a requirement that reasonable means 
be taken to maintain such equipment in working 
order. But, unless lack of radar were consid- 
ered a fault, it would seem illogical to hold ita 
fault to proceed to sea without making repairs, 
even though repair facilities were available in 
the port. 

On the other hand, cases falling within the 
second category would appear to be more closely 
analogous to those concerning failure to use 
radar. If it is a fault to fail to switch on a ves- 
sel’s radar when conditions warrant, it would 
seem just as clearly a fault to fail to replace a 
blown fuse, or make some other minor repair 
within the competence of the crew. 

(4) Failure to Make Proper Use of Radar 

Information. 

The first of the Recommendations annexed 
to the new Regulations cautions against the 
making of assumptions on the basis of “scanty 
information.” This, of course, goes to the very 
heart of the radar problem. The great bulk of 
“radar assisted collisions” ®° have occurred be- 
cause the navigator of at least one of the collid- 
ing vessels made erroneous assumptions con- 
cerning the course and speed of the other, based 
on a casual observation of her echo, without any 
attempt to plot her relative movement by a se- 
ries of observations made at timed intervals. 

Recommendation No. 1 appears to be simply 
a succinct restatement of the existing case law, 
which very definitely condemns the vessel which 
fails to make proper use of radar-obtained 
information. 

As the Supreme Court of Canada put it in The 
Chinook—The Dagmar Salen: *° 

If radar is to furnish a new sight through fog, then 

the report which it brings must be interpreted by 

active and constant intelligence on the part of the 
operator. 


Lord Justice Willmer made a similar observa- 
tion in The Nora," where he said in referring to 


9. See The Burgan—The Bergechief, supra, note 2; The Polarusoil— 
The Sandefjord, 236 F. 2d 270 (2d Cir.), 1956 A.M.C. 1779; The 
Crescent Cities, 1960 A.M.C, 1451 (E.D. La.); The Anna Salen, 
[1954] 1 L.R. 475 (Adm. Div.). 

10. [1951] 4 D.L.R. 1, 1951 A.M.C, 1253. 
11, [1956] 1 L.R. 617 (Court of Appeal). 


JAG JOURNAL 





226 


¥ 


a radar-equipped vessel which collided with one} 
not so equipped: ; 


I think there is scope here for applying the Biblical} 
maxim which says: “For unto whomsoever much is 
given, of him shall be much required.” The posses. 
sion of this radar equipment gives the Westerdam a 
great advantage over other vessels which are not sim. 
ilarly equipped; but it brings with it, in my judg. 
ment, a concurrent duty to see that intelligent and 
reasonable use is made of the equipment provided. ; 
If she makes a mistake, being so much better ‘have al 


caine 


Ser nee 


than the Nora, so much the less does she have an 
excuse for doing so. 


It is to be noted that the proposed Regulations 
make no specific mention of plotting radar- 
obtained observations although, as will be seen 
in our subsequent discussion of the receommenda- 
tions concerning “ascertainment of position” 
and “moderate speed”, those recommendations 


seem to recognize a distinction between vessels > 


which plot their radar observations and those 
which do not. - 

The existing case law does not categorically 
require plotting under all circumstances, al- 
though the decisions indicate that when time 
permits and plotting would assist in ascertain- 
ing the movements of a radar-observed vessel, 
a plot of some sort should be made. 

Examples of the thinking of the courts on the 
question of plotting are to be found in The Prins 
Alexander, The Guildford,* The Polarusoitl— 
The Sandefjord, The Bornholm—The Fort 
Moultrie,“ and The Otco New York—The F. A. 
Verdon, in each of which a radar-equipped ves- 
sel was criticized for failing to plot. Going per- 
haps further in this direction than the language 
of any of these cases is the dictum in The Bur- 
gan—The Bergechief,” wherein Judge Medina 
stated: 


It is likely that there was time for plotting, and this 
would have revealed the exact speed and course of the 
Burgan. We cannot be sure of this. Although her 
speed was diminishing, the estimate of five knots could 
not have been much out of the way; and it’ would 
seem to be a good general rule that if a radar pip 
shows another vessel nearby and forward on your 
starboard bow, you should stop and make the time 
for a plot. 


Mention should be made at this point of pro- 
posed Rule 16(c) and of Recommendations Nos. 


12. [1955] 2 L.R. 1 (Adm. Div.). 

13. [1956] 2 L.R. 74 (Adm. Div.). 

14. Supra, note 9. 

15. 279 F. 2d 419 (4th Cir.), 1960 A.M.C, 2294, 

16. 192 F. Supp. 295 (S.D.N.Y.), 1960 A.M.C. 2392. 

17. Supra, note 2. On the effect of failure to make proper use of 
radar information, see, also, The Southport, 82 L.R. 862 (Adm.) 
Div., 1949) ; The Gunnar Knudsen, (1961) 2 L.R. 433 (Adm, Div.) ; 
The Evje, (1960) 2 L.R. 221 (Adm. Div.). 
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3 to 8, inclusive, all of which relate to it. The 
delegates to the Conference wisely refrained 
from limiting application of this Rule to detec- 
tion by radar, because of the possibility of de- 
tection of the presence of another vessel by other 
means before she comes within the range of 
hearing or of visual observation. 

The new Rule specifically permits a vessel 
learning, by radar or other means, of the pres- 
ence of another vessel which cannot be heard 
or seen, to take “early and substantial” action 
to avoid coming into “close quarters” with the 
other vessel. “Close Quarters” is not defined 
in the Annex, but in commenting on the recom- 
mendation, Lord Justice Willmer stated in The 
Verena: *8 

It leaves open to argument what is meant by the 
phrase “close quarters situation.” That, I think, 
must depend upon the size, characteristics and speed 
of the ships concerned. I think, however, that in 
the case of ships of the class that we have here it must 
mean a quite substantial distance, and, I would ven- 
ture to think, a distance measurable in miles rather 
than in yards. 


Once it is too late to avoid a “close quarters” 
situation, however, Rule 16(c) will require a 
vessel observing another by radar to do what is 
now required by Rule 16(b). So far as the cir- 
cumstances of the case admit, she must “stop 
her engines” and “then navigate with caution 
until danger of collision is over.” The words 
“in proper time to avoid collision” which follow 
the mandate to “stop” in Rule 16(c) do not ap- 
pear in Rule 16(b), but it is doubtful that they 
will cause any different construction to be given 
to the new Rule than the courts have given to 
16(b). 

(5) Radar and Maintenance of a Visual 

Lookout. 

In The Triton—The Baranof,® the Exchequer 
Court of Canada made it clear that the use of 
radar does not dispense with the necessity of 
maintaining a visual lookout. Similar decisions 
have been handed down by the English and 
American courts, including The Bucentaur— 
The Wilson Victory,?° and The Anna Salen.” 

While the new Regulations do not specifically 
codify the existing case law on this point, they 
do provide that vessels are to be deemed in sight 
of one another only when they can be observed 
visually. From this, and from the fact that no 
change was made in Rule 29, which, among 
other things, recognizes the necessity of main- 
taining a proper lookout, the plain inference is 


18. Supra, note 1. 

19, [1953] Can. Exch, 74, 1953 A.M.C. 393. 

20. 125 F. Supp. 42 (S.D.N.Y.), 1955 A.M.C. 142. 
21. Supra, note 9. 





that the use of radar will not dispense with the 
requirement of maintaining a visual lookout. 

(6) Radarand Ascertainment of Position un- 

der Rule 16(b). 

Until three years ago, there seemed to be no 
serious doubt that a single radar observation did 
not constitute an “ascertainment” of position 
within the meaning of Rule 16(b), excusing a 
vessel from stopping her engines upon hearing 
a fog signal apparently forward of her beam. 
This was indicated by the known limitations on 
the information conveyed by a single radar ob- 
servation, and was confirmed by the decision of 
the House of Lords in The Prins Alexander.** 

In 1959, however, the United States District 
Court for the Northern District of California 
said, in The Weyerhaeuser—The Pacific ?* that 
where each of two approaching vessels has the 
other on her radar screen, there is an “‘ascertain- 
ment” of position justifying a failure to stop 
engines under’ Rule 16(b). The statement was 
dictum only, and it has not been followed in 
other cases. A contrary view has since been 
indicated by Judge Medina in The Burgan—The 
Bergechief ** and by Mr. Justice Hewson of the 
Admiralty Division in The Gunnar Knudsen. 

A much more perplexing problem is whether 
or not a series of radar bearings, if carefully 
plotted by a competent navigator, can ever re- 
sult in an “ascertainment” of position within 
the meaning of Rule 16(b). This question was 
specifically left open by the House of Lords in 
The Prins Alexander, and does not seem to have 
been dealt with in any American or Canadian 
cases. 

The third recommendation contained in the 
Radar Annex to the new Regulations is that 
“radar range and bearing alone do not constitute 
ascertainment of the positicn of the other ves- 
sel under Rule 16(b) sufficiently to relieve a ves- 
sel of the duty to stop her engines and navigate 
with caution when a fog signal is heard forward 
of the beam”. Insofar as this recommendation 
relates to a single radar observation of bearing 
and distance, it is plainly merely a restatement 
of the rule indicated in The Prins Alexander. 

The question remains, however, does it, or 
does it not mean that when a vessel’s course and 
speed are calculated by plotting a series of ob- 
servations of radar range and bearing, the ob- 
served vessel’s position can be “ascertained” 
under Rule 16(b) ? 


22. Supra, note 12 

23. 174 F. Supp. 663 (N.D. Cal.), 1959 A.M.C. 1869. While The 
Burgan—The Bergechief does not concern the precise problem, the 
opinion seems to point the other way. 

24. Supra, note 2. 

25. Supra, note 17. 
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Although the recommendations are not yet of- 
ficially in force, debate has already commenced 
on this question, and one can foresee the likeli- 
hood of its continuing for years to come. 

In an article 2* which appeared in the Feb- 
ruary, 1961 Proceedings of the Merchant Ma- 
rine Council, published by the United States 
Coast Guard, the author, Paul A. Reyff,?" ex- 
pressed the opinion that under Recommendation 
No. 8 radar-obtained information could never 
constitute an “ascertainment” of position excus- 
ing a failure to stop engines on hearing a fog 
signal forward of the beam. 

Issue with this statement has been taken by 
Captain F. J. Wylie, R.N., the well-known au- 
thor of The Use of Radar at Sea, and a member 
of the British Delegation to the 1960 SOLAS 
Conference. In a subsequent issue of the Pro- 
ceedings,”* Captain Wylie stated: 

There is no doubt that the Rules must be conformed 

with strictly, but the question here is not “whether” 

but “how” to conform with Rule 16(b). Courts have 
shown that one does not necessarily have to see the 
other vessel at the moment of ascertainment and 

Lord MacMillan in the N.Y.K. v. China Navigation 

Co.” ruled that the other vessel must be known “to be 

in such a position that both vessels can safely pro- 

ceed without risk of collision.” 

This would seem to involve knowledge of at least 
the direction of the other vessel’s movement, if any, 
or, if stopped, the direction of heading and therefore 
of probable initial movement. A single radar range 
and bearing alone cannot give either piece of infor- 
mation but a plot of a number of observations might 
well be held to do so and ascertainment might be 
said to have been effected if there was no reason- 
able doubt of identity between the sources of the 
radar echo and of the fog signal. 

It is my understanding that the wording of Item 
(3) of the Annex “the radar range and bearing alone” 
was held to mean exactly what it says, no more no 
less. 

* oo # * * 


I do not think it is correct to say that plotting postu- 
lates steady course and speed; the whole object of plot- 
ting is to discover the past course and speed and to 
detect any changes in it, with the minimum possible 
interval between past and present. No radar infor- 
mation can possibly bridge the interval but inference 
will be drawn which will be considered justified or not 
according to the level of intelligence shown to have 
been employed. 


Captain Wylie, as a member of the Delegation 
largely responsible for the Radar Annex, is pre- 


26. Legal Consequences of the New Rules of the Road, Vol. 18, Pro- 
ceedings of the Merchant Marine Council, No. 2, p. 31. 

27. Former Director of the Radar Training Branch of the United 
States Maritime Administration (Pacific Coast District). 

28. Radar and the Rules of the Road, Vol. 19, Proceedings of the 
Merchant Marine Council, No. 4, p. 63 (April 1962). 

29. [1935] A.C. 177, 50 L.R. 155 (1934). 
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sumably in a position to know what was in- 
If, as he} 
states, it envisages the possibility of “ascertain- 
ment” by plotting a series of radar bearings, its | 
wisdom may be open to some question. After| 
all, 16(b) concerns only cases where the ap-| 
proaching vessels are within hearing range, and | 
when they are that close, it would not seem an | 
undue burden to require the engines to be] 
stopped, rather than to permit the navigator to | 
decide that the accuracy of his plot is sufficient | 


tended by Recommendation No. 3. 


to entitle him to keep going. 

The problem was recognized by Mr. Justice 
Hewson in The Gunnar Knudsen.® In referring 
to Recommendation No. 3, he stated: 

As I have indicated, it needs much more than a dis- 
tance and bearing at a particular time. The minimum 
amount of knowledge required is that you must know 
the other vessel’s course and speed and, it may even be, 
her probable future course and speed. It is not neces- 
sary for me to decide that in this case. 

It will be interesting to see-how the courts 
will deal with the problem when it is put 
squarely to them, as it undoubtedly will be be- 
fore long. 

(7) Radar and Moderate Speed in Fog. 

This is a subject which the Delegates had to 
treat with extreme delicacy. That radar 
equipped vessels generally proceed at speeds far 
in excess of what would be considered reason- 
able for vessels not so equipped is now a matter 
of common knowledge. One need only make an 
ordinary Atlantic crossing as a passenger and 
note the day’s run after twenty-four hours of 
dense fog, to learn at first hand that nothing 
more than a token reduction in speed is made, 
no matter how bad the conditions. The North 
Atlantic passenger lines would probably have 
to forfeit most of their remaining business to 
the airlines if their vessels were to reduce speed 
to bare steerageway in thick fog. 

To provide, in the Collision Regulations, that 
radar equipped vessels, even when making 
proper use of their equipment, may never pro- 
ceed at greater speeds in fog than vessels not 
so equipped would, I now feel, be to enact legis- 
lation which, like Prohibition laws, would be 
more honored in the breach than in the ob- 
servance. Such a provision would be so gen- 
erally disobeyed that it would tend to encourage 
disrespect for the Regulations generally. 

On the other hand, it was perhaps felt that a 
specific rule or recommendation giving radar- 
equipped vessels the right to proceed at greater 
speeds might be interpreted by careless naviga- 
tors as a license to speed, without making sure, 
30. Supra, note 17. 
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by proper use of radar, that they were not en- 
dangering life or property in so doing. 

The far from perfect solution to this dilemma 
was the adoption of the first paragraph of the 
Preliminary Note to the Fog Rules (15 and 16) 
and the second recommendation contained in the 
Radar Annex. The note enjoins radar vessels 
to obey the Fog Rules, and the recommendation 
specifically provides that radar vessels must go 
at “moderate speed.” However, the recommen- 
dation then proceeds to state that radar-obtained 
information is a circumstance to be taken into 
account in determining “‘moderate speed.” This 
is followed by a warning, inserted at the sugges- 
tion of the American Delegation, that it should 
be recognized that small vessels, small icebergs, 
and similar floating objects may not be detected 
by radar. Finally, there is the statement that 
radar indications of nearby vessels may mean 
that “moderate speed” should be slower than 
might be considered moderate to a navigator 
without radar. 

Captain Wylie states, in referring to Recom- 
mendation No. 2: 


If this item was not intended to imply that radar 
should have some effect on the choice of moderate 
speed it would hardly have been included; so it is fair 
to assume that either increases or decreases or both 
were envisaged. The final sentence in the item is 
devoted to a warning that in certain circumstances 
‘moderate speed should be slower than in the absence 
of radar indications; the impression that the second 
sentence must therefore have the implication of an 
increase is irresistible. The third sentence is a cau- 
tion which sets comfortably on this implication, remov- 
ing any suggestion that it is a general invitation to 
speed. 


That the courts will quite probably share Cap- 
tain Wylie’s views on Recommendation No. 3 is 
indicated by Mr. Justice Hewson’s dictum in 
The Kurt Arlt: * 


. . « While, if properly used .. ., it may give some 
justification for a speed in restricted visibility which 
would otherwise be immoderate, such a speed can 
only be justified so long as it is safe so to proceed and 
provided that timely action is taken to reduce it or 
take off all the way in the light of the information 
supplied or to be inferred from the radar. 


A possible solution may lie in the direction of 
burden of proof. The courts may interpret Rec- 
ommendation No. 2 as recognizing a different 
standard of “moderate speed” for a radar- 
equipped vessel, but may impose upon such a 
31. Radar and the Rules of the Road, supra, note 28. Cf. Reyff, Legal 

Consequences of the New Rules of the Road, supra, note 26. Mr. 

Reyff differs from Captain Wylie on the question of “‘moderate 


speed” as well as on the question of ascertainment of position. 
32. [1962] 1 L.R. $1 (Adm. Div.). 
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vessel the burden of proving that she was mak- 
ing such correct use of radar-obtained informa- 
tion as to justify her greater speed, and that it 
did not contribute to the collision.** 

(8) Radar and the Application of the Steer- 

ing and Sailing Rules. 

As early as 1951, the Supreme Court of Can- 
ada, in The Chinook—The Dagmar Salen,* crit- 
icized a vessel for taking rudder action on the 
basis of radar information alone. The question 
of the applicability of the Steering and Sailing 
Rules (17 to 24) does not appear to have come 
before the courts again until 1959, when the 
United States District Court for Northern Cali- 
fornia, in The Weyerhaeuser—The Pacific, 
held one of two meeting vessels at fault for fail- 
ing to turn to starboard, even though she could 
observe the other by radar only. The decision 
has been widely criticized, and would probably 
not be followed by other American courts.** 

In any event, the new Regulations will lay at 
rest any lingering doubts on this aspect of radar 
navigation. They specifically provide that 
“Rules 17 to 24 apply only to vessels in sight of 
one another”, a term which the Regulations will 
define as meaning only that “one can be observed 
visually from the other.” 


CONCLUSION 


The new Collision Regulations relating to 
radar represent the earnest efforts of many men 
to find a way to lessen the number of tragic col- 
lisions which continue to occur despite the in- 
vention of radar—a device which it was once 
thought would prevent virtually all fog colli- 
sions. They are a not perfect solution to the 
problem and indeed it appears impossible to find 
a perfect solution, unless one considers discon- 
tinuance of the use of marine radar as fulfilling 
such a definition. But of course, to discontinue 
the use of marine radar because it is sometimes 
mishandled would be just as unthinkable as to 
discontinue jet airplanes because they are not 
always handled with perfection. 

Properly used, radar will certainly prevent 
infinitely more collisions than it will cause, and 
if navigators can be taught how to use it prop- 
erly, the new Regulations should, in the main, 
assist in making radar function as the greatest 
anti-collision device which human ingenuity has 
thus far developed. 





33. Earlier cases on the effect of radar on moderate speed in fog 
include The Southport, supra, note 17, and The Bucentaur—The 
Wilson Victory, supra, note 20. 

34. Supra, note 10. 

35. Supra, note 23. 

36. See The Burgan—The Bergechief, supra, note 2. 
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THE ADMISSIBILITY OF EVIDENCE OBTAINED | 
BY ELECTRONIC EAVESDROPPING 


CDR HORACE B. ROBERTSON, JR., USN* 


As CRIMINALS HAVE become more so- 
phisticated in their means of committing crime, 
the means available to law enforcement agents 
to detect crime have also advanced. In recent 
years rapid advances in the electronics field 
have made available to law enforcement officers 
the means to monitor the most intimate conver- 
sations between criminal suspects and their 
partners in crime or other persons. The Su- 
preme Court stated in the Silverman case that: 


We are favoured with a description of “a device 
known as the parabolic microphone which can pick 
up a conversation three hundred yards away.” We 
are told of a “still experimental technique whereby 
a room is flooded with a certain type of sonic wave,” 
which, when perfected, “will make it possible to over- 
hear everything said in a room without ever enter- 
ing it or even going near it.” We are informed of 
an instrument “which can pick up a conversation 
through an open office window on the opposite side 
of a busy street.” * 


But to the trial counsel charged with prosecut- 
ing an accused, these modern advances in the 
electronic art are of little help unless the evi- 
dence obtained by them is legally admissible into 
evidence. It is the purpose of this article to 
examine the pertinent legal authorities—Fed- 
eral * as well as military—that may govern the 
admissibility of such evidence. It is the hope of 
the author that the conclusions reached may be 
of some help to those who may become involved 
in a case in which this issue may be raised. 


THE CONSTITUTIONALLY PROTECTED RIGHT OF 
PRIVACY 


The privacy of one’s person, his home, his pa- 
pers and effects is a cherished right under our 
system of Government. This right was of such 





*Commander Robertson is currently assigned to the District Legal 
Office, Fifth Naval District. He holds the B.S. degree from the 
U.S. Naval Academy and the LL.B. degree from Georgetown 
University Law Center. He is a member of the District of 
Columbia Bar, the American Bar Association and the American 
Society of International Law. 

. Silverman v. United States, 365 U.S. 505 (1961), and see sources 
referred to in footnote 2 of the Court’s opinion. 

2. Where used herein the term “Federal Courts” refers to courts of 
the Federal judiciary system other than the military court system: 
i.e., Federal District Courts, U.S. Courts of Appeal and the U.S. 
Supreme Court. 
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fundamental importance to the founding states 
that they insisted on its incorporation into the 
constitution itself by Amendinent. The so-called 
Bill of Rights contained as one of its key pro- 
visions a prohibition against unreasonable 
searches and seizures. The Fourth Amendment 
to the Constitution provides: 


The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
Warrants shall issue, but upon probable cause, sup- 
ported by Oath or affirmation, and particularly de- 
scribing the place to be searched; and the persons 
or things to be seized. 


To ensure compliance with this constitutional 
guarantee by law enforcement officials, the Fed- 
eral courts have adopted a rule which excludes 
from evidence the product of an illegal search 
and seizure. The armed forces had adopted 
a similar rule even prior to the enactment of the 
Uniform Code of Military Justice. It has been 
preserved under the Uniform Code.® 

The rule in both the Federal and the military 
courts excludes only the products of “unlawful” 
searches. The term “unlawful” finds its basis 
in the constitutional prohibition of “unreason- 
able” searches. Without becoming involved in 
an exercise in semantics, we can, it would ap- 
pear, accept the proposition that the term “un- 
lawful search” is, to all intents and purposes, 
synonymous with the constitutional phrase “un- 
reasonable search.” ® 

Although the test of admissibility of evidence 
obtained as the result of a search is the same 
in courts-martial as it is in the Federal courts, 
the application of the principles involved is 
slightly different because of the different cir- 
cumstances which exist in the military and civil- 
iancommunities. The primary difference which 
exists is the absence in the military of a require- 
ment for a search warrant issued on probable 
cause and supported by oath or affirmation. 
While the U.S. Court of Military Appeals has 
recognized the validity of certain deviations 

3. Weeks v. United States, 232 U.S. 383 (1914). 


4. United States v. Doyle, 1 USCMA 545, 4 CMR 137 (1952). 
5. Ibid. 


6. United States vy. Doyle, supra, note 4. 
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from normal civilian practice in initiating the 
search, it seems to hold to the view that, apart 
from searches necessary to safeguard the secu- 
rity of command, the requirement that probable 
cause exist is precisely the same in both jurisdic- 
The authority for conducting the so- 


’ called “commanding officer’s” search is found in 
' paragraph 152, Manual for Courts-Martial, 


DD 





United States, 1951, which states that: 


The following searches are among those which are 
lawful: 


* * * * * 


A search of property which is owned or controlled by 
the United States and is under the control of an armed 
force, or of property which is located within a mili- 
tary installation or in a foreign country or in oc- 
cupied territory and is owned, used, or occupied by 
persons subject to military law or to the law of war, 
which search has been authorized by a commanding 
officer (including an officer in charge) having juris- 
diction over the place where the property is situated 
or, if the property is in a foreign country or in oc- 
cupied territory, over personnel subject to military 
law or to the law of war in the place where the prop- 
erty is situated .... 


The Court of Military Appeals has stated that 
the basis for this rule of discretion 


. . - lies in the reason that, since such an officer has 
been vested with unusual responsibilities in regard 
to personnel, property, and material, it is necessary 


that he be given commensurate power to fulfill that 
responsibility.® 


Although it may seem to the reader that he 


_ has been led a roundabout way to the subject of 


this article, at least a brief introduction to the 
law of search and seizure is necessary inasmuch 
as the court decisions on electronic eavesdrop- 
ping have been based on the law relating to 
searches. 


THE SUPREME COURT DECISIONS 


The question of the admissibility of evidence 
obtained by Federal agents by electronic eaves- 


' dropping has been squarely raised in at least 
‘three cases decided by the U.S. Supreme Court. 


The first of these was the case of Goldman v. 
United States, decided in 1941.° In that case 
Federal agents unlawfully obtained entrance to 
accused’s office (by trespass). There they in- 
stalled a microphone with wires leading to the 
next room where it was to be monitored. When 
earphones were connected, however, the micro- 


7. United States v. Brown, 10 USCMA 482, 488 (1959). 

8. United States v. Doyle, supra, note 4. This rule has been ex- 
pressly recognized and approved by the Federal courts. United 
States v. Best, 76 F. Supp. 857 (D. Mass. 1948); Richardson v. 
Zuppann, 81 F, Supp. 809 (M.D. Pa. 1949). 

9. 316 U.S. 129 (1941). 





phone did not work. They then made use of a 
“‘detectaphone” to monitor conversations in the 
adjoining room. This was a device with a re- 
ceiver so sensitive that, when placed against the 
partition wall, it would pick up sounds originat- 
ing in accused’s office. With this, the agents 
overheard, and a stenographer transcribed, con- 
versations between the accused and others in- 
cluding one end of certain telephone conversa- 
tions. Evidence of these conversations was 
introduced at trial over accused’s objections. 
The question of the admissibility of the evidence 
reached the U.S. Supreme Court, and in a closely 
divided decision, that Court held the evidence 
to be admissible. 

The Court’s opinion disposed of three objec- 
tions as to the admissibility of the evidence 
which were raised by accused. 

The first related to a claim that the divulgence 
of what the accused said into the telephone was 
a violation of Section 605 of the Federal Com- 
munications Act.° In holding that this section 
provided no protection to the accused in this 
case, the Court reasoned that: 

The protection intended and afforded by the statute 

is of the means of communication and not of the se- 

crecy of the conversation.” 


The second contention of the accused which 
was rejected by the court was that the original 
unlawful entry by the Federal agents rendered 
what was subsequently heard by use of the de- 
tectaphone illegal. In ruling on this question 
the court accepted the findings of the two lower 
courts “. . . that the trespass did not aid ma- 
terially in the use of the detectaphone.” 7” 

The third contention was that where one 
talks in his own office and intends his conver- 
sation to be confined within the four walls 
of the room, it is not to be assumed he takes the 
risk of someone’s use of a delicate detector in 
the next room. In advancing this contention the 
accused attempted to distinguish the case of 
Olmstead v. United States,* which had held 
that evidence obtained by tapping telephone 
wires off the premises of accused was not ren- 
dered inadmissible in a Federal prosecution by 
virtue of the 4th and 5th Amendments of the 
U.S. Constitution. 

In overruling this contention, the Supreme 
Court stated: 


We think, however, the distinction is too nice for prac- 
tical application of the constitutional guaranty and 
no reasonable or logical distinction can be drawn be- 





10. Act of June 19, 1934, 48 Stat. 1103, 47 U.S.C.A. § 605. 
11. 316 U.S. at 133. 

12. 316 U.S. at 135. 

13. 277 U.S. 438 (1928). 
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tween what federal agents did in the present case 
and state officers did in the Olmstead case.* 


The Court also refused to overrule the Olmstead 
case. 

The second case in which the Supreme Court 
considered the question of evidence obtained by 
electronic eavesdropping was On Lee v. United 
States,” decided in 1952. In the intervening 
years since the Goldman decision, electronic art 
had made certain advances. The equipment in 
this case was more sophisticated than a mere 
detectaphone. 

In the On Lee case the Government utilized 
an undercover agent who was an old acquaint- 
ance of accused. This undercover agent, one 
Chin Poy, sauntered into On Lee’s laundry and 
engaged the accused in a casual conversation in 
the course of which accused made certain in- 
criminating statements. Unbeknown to ac- 
cused, Chin Poy was “wired for sound.” He 
had a small microphone in his inside overcoat 
pocket connected to a small transmitter and an 
antenna running up his arm. Another Federal 
agent equipped with a receiver was able to watch 
On Lee and Chin Poy through the front win- 
dow of the laundry and could hear the conversa- 
tion by means of the receiver. A second con- 
versation which occurred a few days later on 
the street was similarly overheard. Chin Poy 
was not called to testify but the agent who was 
monitoring the conversations by radio was al- 
lowed to testify as to the conversations he heard 
with the aid of the receiving set. The accused 
contended that the evidence should have been ex- 
cluded on the ground that it was obtained by an 
unlawful search and seizure. 

Accused’s theory, which was based on dictum 
appearing in the Goldman case, was that if a 
trespass occurred, the evidence would be ex- 
cluded. Accused contended that a trespass oc- 
curred either because Chin Poy’s entrance was 
obtained by fraud, or because the subsequent 
“unlawful conduct” of Chin Poy after he got 
inside rendered his conduct “trespass ab initio.” 
Again, a closely divided court rejected each of 
these contentions finding that Chin Poy entered 
accused’s laundry “. . . with the consent, if not 
by the implied invitation, of the petitioner.” ** 
The Court stated further that: 

Only in the case of physical entry, either by 


force, . . . by unwilling submission to authority, . . 
or without any express or implied consent, . . . would 





14, 316 U.S. at 135. 
15. 343 U.S. 747 (1952). 
16, 343 U.S. at 751-752. 
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the problem left undecided in the Goldman case be 
before the Court.” 


The “problem left undecided in the Goldman | 


case” finally reached the Supreme Court in 1961. 
In that year the Court handed down its decision 
in the case of Silverman v. United States.* In 
that case Federal agents in the District of Co- 
lumbia suspected that a particular residence was 
being used as a gambling headquarters. 


until it struck a heating duct in the adjoining 
house. This duct acted as a very good sounding 
board, and by means of an amplifier and ear- 
phones, the agents were able to monitor the con- 
versations in the adjoining house. At the sub- 
sequent trial the agents were permitted to 
testify as to what they heard. In setting aside 
the convictions in this case, the Court stated: 
Eavesdropping accomplished by means of such a physi- 
cal intrusion is beyond the pale of even those deci- 
sions in which a closely divided Court has held that 
eavesdropping by other electronic means did not 
amount to an invasion of Fourth Amendment rights.” 


Those decisions by a “closely divided Court” 
are, of course, Goldman and On Lee. 

The Court then went on to hold that the un- 
authorized physical penetration was sufficient 
to distinguish this case from Goldman and On 
Lee. Such unauthorized physical penetration 
constituted an unreasonable search. In holding 
it unlawful under the Fourth Amendment, the 
Court stated that its decision was “. . . based 
upon the reality of an actual intrusion into a 
constitutionally protected area.”?° 

On the basis of the foregoing decisions, it is 
possible to draw some tentative conclusions. 
These are: 

1. Where evidence of conversations is ob- 
tained by electronic eavesdropping, any bar to 
its admissibility will normally be based on 
Fourth Amendment protections. 

2. Evidence obtained by means of electronic 
eavesdropping with the most modern electronic 
devices is not per se inadmissible in Federal 
criminal trials. 





17. Id at 752-753. 

18. 365 U.S. 505 (1961). 

19. 365 U.S. 505, 509-510. 

20. 365 U.S. at 512. In limiting its decision to this narrow point, 
the Court refused to sustain a “broad brush” claim that the 
rationale of the Court’s prior decisions in On Lee, Goldman and 
Olmstead should be re-examined. Although Justice Douglas would 
have favored such a re-examination (see his separate concurring 
opinion at 365 U.S. 512), two members of the Court joined in 
the Court’s opinion only on the theory that the unauthorized 
physical penetration removed thé case from the coverage of such 
earlier decisions. (See concurring opinion of Justices Clark and 
Whittaker at 365 U.S. 513). 
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an adjacent row house these agents inserted a | 
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3. The evidence is not rendered inadmissible 
by Section 605 of the Communications Act 
merely because it consists of one end of a tele- 
phone conversation. 

4. The evidence is not rendered inadmissible 
because the agent on whom the microphone is 


_ concealed may be a “decoy” or may have gained 
2 was | 


admission to the accused’s premises by a false 
pretense. 

5. If, however, there is an unauthorized physi- 
cal penetration into a “constitutionally pro- 
tected area,” the evidence obtained thereby is 
inadmissible. 


OTHER FEDERAL DECISIONS 


Some of the lower Federal courts have con- 
sidered electronic eavesdropping questions. Al- 
though the number of such decisions is not great, 
they have to some extent filled out the bare 
bones of the Supreme Court’s rulings. 

Thus, a Federal agent’s room may be 
“bugged” and there is no constitutional barrier 
to the admissibility of the evidence obtained as 
conversation therein between the agent and an 
accused.” If a recording of the overheard con- 
versation is made but is unintelligible at trial, 
an agent who monitored the conversation by 
radio at the time the recording was made may 
testify as to his recollection of the conversa- 
tion.22, However, where a secret government 
agent actually participates in conversations be- 
tween the accused and his counsel, evidence of 
such conversations is rendered inadmissible not 
by the means of eavesdropping but by virtue of 
the intrusion into a confidential relationship.” 
The fact the agent who is “wired for sound” is 
not licensed to operate a radio transmitter pur- 
suant to the Federal Communications Act is 
no bar to the admissibility of the evidence 
obtained.”* 


MILITARY SEARCHES AND SEIZURES 


As earlier stated, the law applicable to 
searches in the military service is basically the 
same as that applied by the Federal courts.”* 
The most significant exception, of course, is the 
so-called “commanding officer’s search” author- 
ized by paragraph 152, MCM 1951, and approved 
by a number of USCMA and Federal court de- 
cisions.2 Although the commanding officer’s 
21, Tobisco v. United States, 298 F. 2d 208 (9th Cir. 1962), a post- 

Silverman decision; United States v. Kabot, 295 F. 2d 848 (2d 

Cir. 1961). 

22. Lott v. United States, 230 F. 2d 915 (5th Cir. 1956), cert. den., 351 

U.S. 953 (1956). 

23. Caldwell v. United States, 205 F. 2d 879 (D.C. Cir. 1953). 
24. Carbo v. United States, 314 F. 2d 718 (9th Cir. 1963). 


. United States v. Doyle, supra, note 4. 
6. See note 8, supra. 
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authorization for a search cannot be stated to 
be the equivalent of the civilian magistrate’s 
search warrant, the Court of Military Appeals 
has held that it serves the same purpose in pro- 
tecting the military community against unrea- 
sonable searches as does the search warrant for 
the civilian community.?? Although the early 
decisions of the Court of Military Appeals would 
imply that the commanding officer’s authoriza- 
tion need not meet the standard of “probable 
cause,” 2° later decisions would appear to require 
that he base his decision on the existence of 
probable cause.?® In any event, he may not act 
on mere suspicion, unless, apparently, a search 
is necessary to safeguard the security of his 
command.*° 

In determining whether probable cause ex- 
ists, the commanding officer need not require 
the “affidavit” customarily relied on by the civil- 
ian magistrate. As stated in the Ness case: 


Probable cause to search exists if the facts and cir- 
cumstances justify a prudent man in concluding that 
an offense has been or is being committed .... 
Knowledge of the operative facts and circumstances 
need not be based on the direct, personal observations 
of the police officer applying for authority to search. 
It is sufficient if he acts on the report of a reliable 
informant which is supported by corroborating 
circumstances.” 


As is evident from the foregoing discussion, 
the Court of Military Appeals has considered 
search and seizure questions on many occasions 
and under a variety of circumstances. To the 
knowledge of the author, however, that court 
has never considered the question of electronic 
eavesdropping directly. The Board of Review 
decisions reported in the Court-Martial Reports 
similarly do not appear to have directly involved 
a case of electronic eavesdropping. 

The Court of Military Appeals has on one 
occasion, however, considered a closely related 
question in the case of United States v. Noce.** 
That case involved the communicating of ob- 
scene statements over a base telephone ex- 
change. In an effort to detect the caller, agents, 
with the permission of the post commander, 
placed a monitor on certain post telephones. At 
trial evidence obtained as a result of the tele- 
27. United States v. Florence, 1 USCMA 620, 5 CMR 48 (1952). 

28. See United States v. Doyle, 1 USCMA 545, 4 CMR 137 (1952), 
United States v. Florence, 1 USCMA 620, 5 CMR 48 (1952). 

29. See United States v. Brown, 10 USCMA 482, 28 CMR 48 (1959); 
United States v. Ness, 13 USCMA 18, 32 CMR 18 (1962); United 
States v. Battista, 14 USCMA 70, 33 CMR 282 (1963). 

30. United States v. Brown, and United States v. Battista, supra, 

31. a States v. Doyle, supra, note 4. 


32. 13 USCMA 18, 23, 32 CMR 18, 23 (1962). 
33. 5 USCMA 715, 19 CMR 11 (1955). 
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phone tap was admitted over accused’s objec- 
tion. 

The court upheld the admissibility of the evi- 
dence, grounding its ruling on the inapplicabil- 
ity of section 605 of the Communications Act to 
a base telephone system. Although the search 
and seizure question was not mentioned in the 
principal opinion in the Noce case, Judge Lat- 
timer, in a dissenting opinion, summarized his 
understanding of the law of intercepted com- 
munications. He stated: 


There are certain principles which have been fixed 
by the Supreme Court and I can enumerate them 
in short order. First, it is now certain that evidence 
obtained by the use of microphones or microphones 
implemented by amplifying devices, absent trespass, 
is admissible in evidence. The Supreme Court has 
held without equivocation that evidence obtained in 
that manner does not violate the Constitution of the 
United States or the provisions of the Communica- 
tions Act, .. .™ 


Suppose, then, a comanding officer of a naval 
installation or activity is advised by one of his 
investigative agents that he has reason to sus- 
pect criminal conduct on the part of a member 
of his command within a particular area or 
space of the installation. The agent requests 
permission to “bug” the space in order to catch 
the culprit in the act. If the space involved is 
a public space or one subject to the exclusive 
control of the command, there would appear to 
be no legal impediment to the “bugging” of the 
space and the later admission into evidence of 
the information obtained. 

Suppose, however, that the space is one that 
is assigned exclusively to the suspected person, 
even though it may technically remain under 
the control of the commanding officer; for ex- 
ample, such space as a BOQ room, barracks 
room or assigned on-post quarters. Under the 
rationale of the Goldman case,** absent physical 
trespass, the surreptitious entry and monitor- 
ing of conversations in these “‘private” spaces 
would appear to be lawful. Any evidence ob- 
tained as a result would appear to be admissible 
provided other procedural requirements were 
met. Therefore, to insure later admissibility 
of the evidence obtained, the commanding of- 
ficer’s search authorization must be granted 
strictly in compliance with the criteria earlier 
discussed. 


PRODUCTS OF THE SEARCH 


One additional hurdle to later admissibility 
of the evidence obtained comes into view at this 


34. 5 USCMA 715, 726, 19 CMR 11, 22. 
35. Supra, note 9. 
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point. In search and seizure cases the Federal} 
courts and the Court of Military Appeals havef 
consistently drawn a distinction between thef 
fruits or instruments of a crime and the mere 
evidence of the previous commission of a crime.f 
The former are properly the subject of search} 


(and seizure) while the latter are not.*° 


When it comes to categorizing certain objects 
as instruments or fruits of a crime and others} 
as mere evidence, the Court of Military Appeals, f 


not unlike other Federal courts, has had some 
difficulty in drawing a very distinct dividing 
line. In United States v. Rhodes,** the court 
held that a diary was not mere evidence where 
it constituted records and was part of unlawful 
undertakings. Dicta in United States v. Mar- 
relli ** would indicate that cancelled checks are 


subject to seizure as instruments of crime inf 


bad check offenses. In United States v. DeLeo,® 


slips of paper used by the accused to trace af 


forged signature were apparently held to be in- 
struments and not mere evidente of acrime. In 
United States v. Webb, a written acknowledg- 
ment of an obligation to pay a debt was held to 
be not merely evidentiary material.*° 

In the recent Vierra case,* however, the court 
held that a card, characterized by the court as 
an “advertising lure,” which the accused may 
have used for identification in cashing bad 
checks, was mere evidence and not an instru- 
ment of acrime. Similarly, in United States v. 
Battista,** search for and seizure of photographs 
which might provide evidence of the accused’s 
guilt of sodomy was held unlawful. 

Where the object of a search authorization is 
not the seizure of physical objects but the over- 
hearing of private conversations, the drawing of 
the distinction may be difficult indeed. Most 
Federal cases in which the admissibility of evi- 
dence obtained by electronic eavesdropping has 
been raised have involved either narcotics or 
gambling offenses. The conversations over- 
heard concerned the actual sale of narcotics or 
making of illegal wagers. It would seem that 
under the dichotomy of instruments or fruits 
of crime and mere evidence, such conversations 
would fit in the former category. On the other 
hand, where the conversations merely relate tc 


(Continued on page 239) 





36. United States v. Battista, 14 USCMA 70, 33 CMR 282 (1963), 
and cases cited therein; United States v. Vierra, 14 USCMA 48, 
33 CMR 260 (1963), and cases cited therein. 

37. 3 USCMA 73, 11 CMR 73 (1953). 

38. 4 USCMA 276, 15 CMR 276 (1954). 

39. 5 USCMA 148, 17 CMR 148 (1954). 

40. 10 USCMA 422, 27 CMR 496 (1959). 

41. 14 USCMA 48, 33 CMR 260 (1963). 

42. 14 USCMA 70, 33 CMR 281 (1963). 
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JURISDICTION AND RELATED PROBLEMS 
AT A NEW NAVAL AIR STATION 


CDR WARD BOSTON, JR., USN* 


NVISION BEING ASSIGNED as the first 
legal officer to a recently commissioned Naval 
Air Station which has no jurisdiction ceded 
to it by the State, after completing a tour 
of duty as legal officer at a Naval Training 
Center which has exclusive jurisdiction. The 
foregoing frame of reference may not suggest 
to the reader any patent legal problem, so a brief 
comparison of the legal status of the two mili- 
tary installations will be made.t The Naval 





*Commander Ward Boston, Jr., USN, is Legal Officer at NAS 
Lemoore, California. He holds the AB and LL.B. degrees from 
the College of William & Mary. He is a member of the Virginia 
Bar Association, American Bar Association, and the bar of the 
United States Court of Military Appeals and the United States 
Supreme Court. 
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In regard to the question of jurisdiction over Federal areas within 
the States, the principal jurisdictional statuses are: 
a. Exclusive legislative jurisdiction or, briefly, exclusive juris- 


diction, 

b. Concurrent legislative jurisdiction or, briefly, concurrent 
jurisdiction, 

ce. Partial legislative jurisdiction or, briefly, partial jurisdic- 
tion, and 


d. Proprietorial interest only (sometimes referred to as pro- 
prietary interest). 

“Jurisdiction”, as used in this context, means briefly the authority 

to make and/or enforce Federal law for the people in the area.” 

An outstanding study on the subject of jurisdiction was pre- 
pared in 1956 and 1957 by interested Government agencies; the 
study is in two parts and titled “Report of the Interdepartmental 
Committee for the Study of Jurisdiction Over Federal Areas 
Within the States.” The report may be purchased from the 
Superintendent of Documents, U.S. Government Printing Office, 
Washington, D.C., 20402. Part I, titled ““The Facts and Committee 
Recommendations”, costs 75¢; Part Il, titled “‘A Text of the Law 
of Legislative Jurisdiction”, costs $1.25. 

The following are definitions of the four different statuses as 
found in the Report: 

The term “Exclusive jurisdiction” is applied to situations where 
the Federal Government has received all the authority of the State 
with no reservation for the State except for the right to serve 
process resulting from activities which occurred off the land in- 
volved. In addition to this explicit exception there are three 
rules of law which allow State law to be operative in the Federal 
areas either as law of the State or as Federalized law: 

a. Federal retrocession statutes have had the effect of allowing 
the States to exercise legislative authority in certain matters 
notwithstanding they ceded exclusive legislative jurisdiction. An 
example is the Buck Act (4 USC § 104-1109) which permits the 
imposition and collection of State sales and use taxes and income 
taxes within Federal areas except for taxes on the Federal Gov- 
ernment. Other retrocession statutes relate to workmen’s com- 
pensation, unemployment compensation, wrongful death, taxation 
of leasehold interests and administration of estates of residents 
of Veterans’ Administration facilities (40 USC § 290, 26 USC 
§ 3305(d), 16 USC § 457, 10 USC § 2667(e), and 38 USC § 5208, 
respectively). In addition retrocession is used for suffrage, access 
to the local courts, policing of highwava and similar matters. 
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Training Center dates its commissioning back 
to the early 20’s and the District Public Works 
Officer has recorded documents reflecting its 
exclusive jurisdictional status. As a result of 
such jurisdiction, all issues which were raised by 
the local authorities incident to State legislative 





b. In order to deal with crimes committed in Federal areas, 
Congress enacted the Assimilative Crimes Act (18 USC § 13) 
which adopts for such enclaves, as Federal law, the State penal 
law which is in effect at the time the crime is committed. See 
also 10 USC § 2671 concerning hunting and fishing. For some 
specific crimes, the Assimilative Crimes Act is superseded by en- 
actments of Congress dealing specifically with those crimes. 

ec. The foregoing would still leave a vacuum with respect to 
civil matters for which Congress has not enacted laws for the 
Federal enclaves. In order to avoid such vacuum, the courts re- 
gard State laws relating to civil matters in force and effect at 
the time of the acquisition by the Federal Government to remain 
effective in federalized form, if not in conflict with Federal law, 
until the Federal Government enacts modifying law. This prin- 
ciple is derived from the rule of international law that, when a 
sovereign takes over territory of another, the laws of the original 
sovereign in effect at the time of the taking-over which are not 
inconsistent with the law of the second continue in effect, as laws 
of the succeeding sovereign, until changed by that sovereign. 
(Chicago, Rock Island & Pacific Ry. v. McGlinn, 114 U.S. 542 
(1885), followed in numerous more recent cases.) 

The term “Concurrent jurisdiction” is applied in those in- 
stances where, in granting to the United Siates authority which 
would otherwise amount to exclusive jurisdiction, the State re- 
served to itself the right to exercise, concurrently with the United 
States, all of the same authority. 

The term “Partial jurisdiction’ applies to situations in which 
a State has granted certain of the State’s authority over an area 
to the Federal Government but has reserved to itself the right to 
exercise, by itself or concurrently with the United States, other 
authority constituting more than the right to serve process. 

The term “Proprietorial interest only’? applies where the Fed- 
eral Government has acquired some right or title to an area in a 
State but has not obtained any measure of the State’s authority 
over the area. By virtue of its functions and powers under vari- 
ous provisions of the Constitution, however, the Federal Govern- 
ment has many powers and immunities with respect to its opera- 
tions in areas in which it acquires an interest. It may not be 
disturbed in the exercise of those powers by the State; in other 
words, Federal operations must be free from interference. 

Under Article I section 8 clause 17 of the Constitution, the 
Federal Government has exclusive jurisdiction over areas acquired 
by the Government with the consent of the State involved. Conse- 
quently, consent of the State is essential for exclusive jurisdiction 
of the Federal Government over an area acquired. In addition 
to consent to the acquisition there are two other methods of en- 
suring Federal jurisdiction: the State may cede jurisdiction to 
the Federal Government by State statute, or the Federal Govern- 
ment reserves jurisdiction over certain areas in connection with 
the admission of a State into the Union. The general method by 
which States now transfer varying degrees of jurisdiction to the 
Federal Government is the enactment of a State statute. The 
transfer requires acceptance by the head of the Federal depart- 
ment or agency concerned in accordance with 40 USC § 255 
(1958). 
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sanctions, whether of a criminal or civil nature, 
were resolved invariably in accordance with 
the Federal viewpoint. The Center was situ- 
ated in the heart of a large metropolitan area, 
therefore the Federal Bureau of Investigation 
and the Office of Naval Intelligence were imme- 
diately available, upon request, to assist in any 
significant criminal matters. Of course, with 
exclusive jurisdiction it was necessary to use the 
foregoing investigative agencies instead of local 
authorities for any offenses committed aboard 
the Center which were beyond the purview of 
the Uniform Code of Military Justice. 

Upon reporting aboard the new Air Station, 
which is the largest Master Jet Air Station in 
the Navy (43,367.08 acres including fee simple 
ownership, avigation easements, drainage ease- 
ments, agricultural leased areas and a three 
mile “noncommercial” belt round the peripheral 
limits), the first thought which occurred to the 
writer was its jurisdictional status. Aninquiry 
to the District Public Works Officer resulted in 
the following timely reply: 

The United States has at no time acquired jurisdiction 

over any portion of the land or land interests located 

at the subject activity. The Navy has a proprietary 
interest only in the land. Proprietary interest is the 
term applied to those instances wherein the Federal 

Government has acquired some right or title to an 

area but has not obtained any measure of the State’s 

authority over the area. 


The foregoing response caused some concern to 
the writer since the first impression conceived 
was that the Air Station was amenable to a 
broad area of discretionary and ministerial acts 
of the local and state authorities in the absence 
of exclusive, concurrent or even partial juris- 
diction. Accordingly, a prompt refresher in 
constitutional “landmark” cases was indicated 
so as to be able to render a legal opinion as to the 
extent and limitations of action of local and State 
authorities concerning legal matters aboard the 
station. 

Chief Justice Marshall laid down the principle 
that both the State and Federal Governments 
are sovereign within their respective spheres 
and that neither can, without the consent of the 
other, exercise any power that would restrain or 
obstruct the other in the free exercise of its own 
exclusive prerogatives under the Constitution. 
The sovereignty of neither government is abso- 
lute and unlimited,? but on those subjects within 
its jurisdiction upon which it has acted, the Fed- 
eral law is the supreme law. Among the powers 
delegated to Congress is the right to make all 


2. McCulloch v. Maryland, 4 Wheat. 315, 409, 17 U.S. 315, 409 
(1819). 
3. Id. at 405. 





See U.S. Constitution, art. VI, cl. 2. 
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laws which are necessary and proper for the 
carrying into effect the powers expressly dele- 
gated.* The words “necessary and proper” as 
thus used have been interpreted as including 
all means which are conducive and adapted to 
the end to be accomplished and which in the 
judgment of Congress would most advanta- 
geously effect that end. Commenting upon the 
extent of this incidental power of Congress, 
which is the foundation of the doctrine of its 
implied powers, Justice Marshall said, “Let the 
end be legitimate, let it be within the scope of 
the Constitution, and all means which are appro- 
priate, which are plainly adapted to that end, 
which are not prohibited, but consist with the 
letter and spirit of the Constitution, are 
constitutional.” 

Among the implied powers of the Federal 
Government essential to the accomplishment of 
its enumerated powers is the right to use its 
land or other property, without restraint or hin- 
drance on the part of the States;in such manner 
as to best accomplish the purposes for which it 
was acquired. This power springs from the 
fact that the Federal government must of neces- 
sity be permitted to employ all necessary means 
to protect its property and to accomplish the 
powers delegated to it by the Constitution; ‘ 
it exists independently of the express provision 
of the Constitution which empowers Congress 
to make all needful rules and regulations respect- 
ing the territory and other property of the 
United States, and without regard to whether 
the State has by legislative action agreed that 
the Federal Government may exercise any part 
of the State’s jurisdiction over lands of the 
United States situated within the State.*® 

When land is used by the United States as a 
means of accomplishing some power delegated 
to it by the Constitution, such use cannot be 
interfered with or impaired by the State; a State 
cannot exercise any jurisdiction over such land 
that would limit the free and adequate use 
thereof for governmental purposes even though 
it may have been acquired in the first place with- 
out the consent of the State.” 

Thus, although the laws of the State apply 
within al] Air Station lands, the foregoing con- 
stitutional authorities clearly show that the use 
of the station lands by the Navy for naval pur- 
poses cannot be interfered with by the State, 
nor can the State exercise any jurisdiction limit- 


4. U.S. Constitution, art. I, sec. 8, cl. 18. 

5. Van Brocklin v. Tennessee, 117 U.S. 151 (1886); In re Neagle, 
135 U.S. 1 (1890). See Navy Real Estate Law, NAVPERS 
10844 (1949), 32, 35. 

6. U.S. Constitution, art. IV, sec. 3, cl. 2. 

7. Pundt v. Pendleton, 167 Fed. 997, (N.D. Ga. 1909); Fort 
Leavenworth Railroad Co. v. Lowe, 114 U.S. 525 (1885). 
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ing the free and adequate use of the lands for 
naval purposes. With the foregoing yardstick 
of prerogatives available, meetings were ar- 
ranged with county and local State officials for 
an “agreement of understanding” concerning 
procedures to be observed in handling and dis- 
posing of legal matters involving the station and 
personnel aboard the station. The agreements 
covered such matters as appropriate JAG Man- 
ual procedures incident to service of civil and 
criminal process, delivery of personnel, the man- 
ner in which to obtain official records, the neces- 
sity of a signed consent to obtain blood 
specimens, repossession of personal property, 
investigation of State law violations committed 
aboard the station, procedures for referral of 
death cases, welfare cases and juvenile matters, 
and other areas of mutual concern. 

Although Marine sentries are at all station 
gates, the modified island security concept is 
also observed within the Operations area, which 
is a distance of six miles from the Administra- 
tion area and is a limited access zone. There- 
fore, all process is served in the legal office 
located in the Administration area and, after 
examination for legal sufficiency, release agree- 
ments are executed for personnel aboard the 
station including the twenty-five squadrons here 
homeported. This arrangement minimizes in- 
terference with military purposes of the station 
and avoids civilian law enforcement personnel 
wandering around the Operations area in search 
of personnel. Since the station does not have at 
least concurrent jurisdiction, the Federal Bu- 
reau of Investigation does not have statutory 
authority to investigate crimes except in those 
specific cases which also apply off the station, 
as provided for by Title 18, U.S. Code, such as 
theft of Government property, fraud against the 
Government, etc. 

The thought may have occurred to the reader: 
why hasn’t the Government obtained concurrent 
or exclusive jurisdiction over the station? The 
following is a short statement of background 
and of the current jurisdictional status of the 
station. 

Prior to 1940, whenever the United States 
acquired land for naval or military purposes, the 
Federal Government automatically obtained 
whatever jurisdiction the State offered under 
existing legislation. Since February 1940, 
jurisdiction must be formally accepted by the 
Federal Government,® usually by letter from 
the Secretary of the Navy, by filing a notice of 
such acceptance with the Governor of the State; 
and under State law applicable to the Air Sta- 
8. 40 USC § 255 (1958). 
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tion, a legal description by metes and bounds 
would have to be filed in the county courthouse. 
Under the provisions of the State law which ob- 
tains at the station, concurrent jurisdiction is not 
provided for, so it would require an amendment 
to the pertinent statutes by the State legislature 
if concurrent jurisdiction were requested and 
obtained. Although under State law exclusive 
jurisdiction could be accepted, the remote loca- 
tion of the Air Station (ten miles to the nearest 
town) with the inordinate expense of furnishing 
complete Federal law enforcement service would 
be prohibitive. Also the Navy Department 
policy is to acquire exclusive jurisdiction over 
Federal property only when acquisition is essen- 
tial to the proper performance of military func- 
tions, missions and tasks on the property. In 
this case a proprietary interest was considered 
sufficient for naval purposes and exclusive juris- 
diction was not acquired. Since the local and 
State authorities provide any required assist- 
ance upon request, it is patently clear that a 
change in status is not required and would prob- 
ably not be approved under the current theories 
and concepts relative to the status of Govern- 
ment owned land.°® 

Another unusual province of legal responsi- 
bility aboard the Air Station is the Capehart 
Housing area which consists of 1,300 houses and 
about 5,000 residents.*° Here again, since State 
laws apply, any matter which normally requires 
action by law enforcement or county officials off 
the station, is handled or investigated by them 
upon request. During the past year the station 
has had numerous incidents of the foregoing 
nature from deaths and automobile accidents to 
juvenile matters, and because of the excellent 
liaison, rapport and “agreement of understand- 
ing” with local authorities, all incidents have 
been processed and resolved without difficulty. 

Another legal issue which appeared to be of 
general significance to the Government, and of 
particular interest to the Air Station, since the 
station has no jurisdictional status, concerned 
the “minimum milk price control” State law. 
This law has resulted in litigation between the 
State and the Federal Government * as to 
whether the minimum price law should prevail 
in the sale of milk to the military installations. 
The milk was used (1) for strictly military con- 
sumption, (2) for resale at Federal commis- 


9. Real Estate Administration, BUDOCKS Publication NAVDOCKS 
P-73, Chapter 26 (not yet distributed). 

10. Capehart Housing is Armed Forces family housing authorized 
under Title VIII of the National Housing Act as amended (12 
USC §§ 1748-1748h-3) authorizing the financing and construction 
of public quarters in the United States under a Federal Housing 
Administration insured mortgage program. 

11, Paul v. United States, 371 U.S. 245 (1963). 
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saries, and (3) for consumption or resale at var- 
ious military clubs and post exchanges. The 
milk for the first two categories was paid for 
with appropriated funds under Federal law and 
regulations providing for procurement of sup- 
plies with appropriated funds through competi- 
tive bidding.’? The competitive bidding resulted 
in a price below the minimum of the State law. 
The Court held that the milk of the first two 
categories was used by the United States in the 
exercise of its constitutional power to establish 
and maintain the Armed Forces and that the 
State’s minimum price law was unenforceable 
where it conflicted with the lawful Armed Serv- 
ices Procurement Regulation serving the exer- 
cise of that constitutional power. In regard to 
the milk purchased with nonappropriated funds, 
the Court found that Congress has not enacted 
pertinent legislation. The Court therefore held 
that, if the State minimum price law existed at 
the time the United States acquired the tracts 
of land, that minimum price law remained en- 
forceable.“* If the State law did not exist when 
the United States acquired the land, it is now 
unenforceable provided the United States ac- 
quired exclusive jurisdiction but is enforceable 
if the United States acquired less than exclusive 
jurisdiction. 

In the foregoing discussion, the jurisdictional 
question has been emphasized primarily for the 
benefit of those law specialists who may be faced 
with similar circumstances if assigned independ- 
ent duty at a military installation in a commu- 
nity unfamiliar with military life and proce- 
dures. Besides the aforedescribed liaison with 
local authorities, the writer has had numerous 
occasions to accept invitations to speak before 
business and professional organizations in near- 
by towns and cities. This has been an excellent 
method of apprising the surrounding commu- 
nity of naval problems and Navy procedures 
from indebtedness involvements of naval per- 
sonnel to the code of conduct of the Armed 
Forces. In every instance, people from the 
audience have declared that the speeches sup- 
plied information previously unknown to them 
and for which they were grateful. Such ad- 
dresses are an excellent means of establishing 
a better understanding between the naval and 
civil communities. 

The writer does not mean to imply, however, 
that the introduction of a Naval Air Station into 


12. Armed Services Procurement Act (10 USC §§ 2301-2314) and 
Armed Services Procurement Regulations. 

13. See footnote 1 above explaining that, in order to avoid a legal 
vacuum, civil law of the State in force and effect at the time re- 
mains enforceable in areas under exclusive Federal jurisdiction 
unless inconsistent with Federal law and until replaced by new 
Federal law. 
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a community will result in unanimous praise and 
commendation to the Navy and its personnel. 
Contrariwise, there have been instances where 
members of the local juvenile element have evi- 
denced such resentment that a series of unpro- 
voked assaults on Naval Air Station personnel 
culminated in the death of a sailor from a stab 
wound. As a result of this as well as prior 
incidents, the area in which the homicide oc- 
curred was placed under a military curfew until 
positive local action was taken to insure ade- 
quate protection of naval personnel. Of course 
the civilian hoodlums who were responsible for 
the murder were indicted and the community 
leaders strongly endorsed improvement of con- 
ditions in order to stop the monetary embargo 
resulting from continuation of the curfew. 
Needless to say, conditions for military person- 
nel did improve and the curfew was lifted. 

In addition to the question of jurisdiction, the 
writer also found other problem areas incident 
to establishing a legal office. A-basic responsi- 
bility was to insure that the command military 
law and discipline problems were properly dis- 
posed of by courts-martial or administrative 
field boards, as appropriate, but in addition he 
was concerned with: 


(1) The procurement of law books, codes and law 
digests to properly equip an adequate law library. 
This problem required advocacy and justification to 
the Comptroller and Commanding Officer in order to 
obtain the necessary “working tools” of the lawyer. 
Since the Air Station is two hundred miles from the 
nearest law specialist in the District, the need for a 
law library was clearly indicated. 

(2) The instituting of an effective legal assistance 
counselling program. Since the station population 
of military personnel and dependents exceeds 10,000, 
and the station Legal Officer is the only law specialist 
aboard, it is imperative that his services are continu- 
ously available to insure immediate legal assistance 
when needed. This assistance is assured by avail- 
ability at the legal office during working hours and at 
quarters afterwards. It has become routine to receive 
quarters calls at all hours of the night but, as in 
civilian practice, the later the call the more the need. 


Since it is a new Station, it devolved upon the 
legal officer to properly train investigators in 
the handling of military violations aboard the 
station from obscene telephone call complaints, 
“peeping toms”, SecNav 1620.1 cases ** to the 
routine larceny ; the drafting of station instruc- 
tions, processing of line of duty/misconduct 
investigations for both Naval Air Station per- 
sonnel and referrals from other commands who 
have personnel injured in the contiguous area; 


14, SecNav Instruction 1620.1, Procedure for the disposition of cases 
of homosexuality involving naval personnel. 
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of cases 


a 


mending IM 


investigation of claims for and against the gov- 
‘ernment including personal injuries, deaths, 


auto and airplane accidents and sonic boom com- 


plaints, the resolving of military law questions 


Sand other legal queries which are broached 


every day by the many commands aboard the 


station; and insuring close liaison with and sup- 
\ port of the local bar which is an absolute neces- 
‘sity in referring, with dispatch, those legal 
/ matters which require civil litigation. 


' Notwithstanding the foregoing digression 
» from the primary discussion of jurisdiction, it is 
evident that the writer’s initial concern, because 
'the Station lacked a jurisdictional status, was 
unfounded as reflected by the passage of time 
‘and events. As previously indicated, the cur- 
‘rent mutual spirit of cooperation and under- 
‘standing between the civilian authorities and 
‘the station has been instrumental in resolving 
all legal: problems which have been beyond the 
scope of the Uniform Code of Military Justice. 
In order to insure the continuation of this under- 
standing, the Commanding Officer and the Legal 
Officer meet regularly with local officials and 
leading citizens to maintain this mutual respect 
for respective areas of responsibility. The fol- 
lowing chart is submitted as a brief comparison 
of the salient points of procedure under proprie- 
‘tary interest only, and exclusive jurisdiction 
and, as hereinbefore indicated, the absence of 
exclusive jurisdiction over a military installa- 
tion should not present an unreconcilable situa- 
tion with local authorities. 
) PROPRIETARY INTEREST ONLY 
1. All State laws apply ex- 


EXCLUSIVE JURISDICTION 
1. State laws do not apply 





cept for those which 
interfere with military 
mission of station. 
Commanding Officer 
may implement any pro- 
cedure needed for mili- 
tary purposes and State 
cannot interfere. 


unless there is a reser- 
vation in the grant of 
exclusive jurisdiction. 
Quite often States re- 
serve the right to serve 
civil and criminal proc- 
cess, the right of tax- 
ation, and the right of 
suffrage. (Strictly 
speaking, the Federal 
jurisdiction is not “ex- 
clusive” if the State 
reservations encompass 
more than the right to 
serve process.) 

a. Some State laws in 
civil matters apply 
as federalized law to 
avoid legal vacuum. 

b. Other specific State 
laws may apply as 
State law by virtue 
of retrocession. 


%; 


ords of Navy Depart- 
ment and Personnel: 
see JAG Manual, Ch. 
XIII, Part III. 


2. Station may request 2. Local and State law en- 
assistance of local and forcement authorities 
State law enforcement have no_ jurisdiction. 
personnel in any matter FBI has jurisdiction of 
where needed. FBI in- all crimes committed on 
vestigates only theft of Federal Reservation. 
Government property Cases must be referred 
and certain other spe- to U.S. Commissioner 
cific US Code statutory with U.S. Attorney 
offenses as is committed agreeing to prosecute. 
off the station. County Minor offenses may be 
Welfare Agency, Juve- disposed of at U.S. 
nile and Probation De- Commissioner level, 
partment, Coroner, others by U.S. District 
Sheriff, District Attor- Court. 
ney and other local and a. Assimilative Crimes 
State authorities assist Act (18 USC §18) 
when required. applies; the Act adopts 

as Federal Law the ap- 
plicable provisions of 
State criminal law in 
fields where Federal 
Government has not leg- 
islated. 

3. State has authority to . State may not tax pri- 
tax persons and private vate property and per- 
property except for Sol- sons unless reserved in 
diers’ and Sailors’ Civil grant of jurisdiction. 
Relief Act immunity 
(50 USC § 574 (1958) ) 
if applicablee (NOT 
property of U.S. Gov- 
ernment.) 

4. Delivery of personnel to . Delivery of personnel to 
State or local civil au- State or local civil au- 
thorities: see JAG Man- thorities: see JAG Man- 
ual § 1302. ual § 1302. 

5. Obtaining Official Rec- . Obtaining Official Rec- 


ords of Navy Depart- 
ment and Personnel: 
see JAG Manual, Ch. 
XIII, Part III. 
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Eavesdropping (Continued from page 234) 


past misdoings, it is believed that they would be 
inadmissible as mere evidence of a crime. 


CONCLUSION 


In a common law system such as ours, where 
the framework provided by our constitutional 
and statutory law must be filled in gradually— 
block by block—by the decisions of our courts, 
it is sometimes necessary to wait for many years 
to find definitive answers to specific questions 
such as those posed in this article. The few 
landmark cases in the area of electronic eaves- 
dropping have spanned a period of some twenty 
years. It is not to be expected that the law in 
this area will remain static any more than will 
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the electronic techniques involved. Trial coun- 
sels, Presidents of special coufts-martial, Law 
Officers and reviewing authorities will neces- 
sarily have to remain alert to the evidentiary 
problems presented by electronic eavesdropping. 
Although the peculiarly military problem posed 


by the commanding officer’s search must wait 
a definitive decision by the Court of Military 
Appeals, the Federal decisions provide a solid 
framework on which trial personnel can make 
their decisions at trial and on which convening 
and supervisory authorities can rely in review. 





Computer Data (Continued from page 222) 


advanced by Wigmore, may be said to include computer 
storage devices. 

Apart from the general rule that the statement 
must be in writing, there is no limitation as to the mode 
of written expression. Any mark or sign that is inter- 
pretable as having a definite meaning will suffice.’ 

There is a possibility that the 1951 amendment to the 
Federal Business Record Law * might apply to punched 
cards and magnetic tapes, but there has been no adjudi- 
cation of the issue. However, one legal writer suggests 
that since the descriptions mentioned in the amendment 
resemble photographic reproductions, IBM cards and 
tapes might be excluded.’ 

It is doubted whether the courts will have any diffi- 
culty in successfully placing IBM cards and tapes with- 
in the meaning of the word writing. The mere form of 
the writing should not be such as to, in and of itself, 
negate the admission of IBM card information in evi- 
dence. However, since computer records in their stored 
form ure unintelligible, a print-out will undoubtedly 
be offered in their stead. In Sunset Motor Lines v. 
Lu-Tex Packing Co.,* the only case found involving an 
IBM card offered into evidence, the court rejected the 
card for lack of essential information and necessary 
official certification. One legal writer questions whether 
a court will accept a print-out if the Sunset case is 
followed.“ However, it is felt that the above author’s 
conclusion is not sound because the Sunset case does not 
purport to exclude a properly certified print-out. 

A print-out offered into evidence will undoubtedly be 
subject to attack under the Best Evidence Rule. This 
Rule generally demands that originals be introduced 
into evidence instead of copies thereof. Essentially, a 
computer system is employed to enable the storage of 
vast amounts of information and to maintain ready 
accessibility of records. A computer system will there- 
fore permit destruction of all paper originals once they 
are incorporated into the system. 

It can be argued that computer records (magnetic 
tape, punched cards, etc.) are analogous to undeveloped 
micro-film or set printing type, in that each becomes 
legible words and numbers automatically through a 
machine, without human intercession. “Following out 
that analogy, all print-outs of the identical machine 

7. 5 Wigmore, Evidence, § 1531 (1940, Supp. 1959). 

8. 28 USCA § 1732(b). 

9. Freed, “Computer Technology,” supra, note 3, at 124. 
10. 256 F. 2d 495 (5th Cir., 1958). 


11. Douglas, “Automatic Data Processing and the Government 
Lawyer,” 22 FBJ 137, 140 (Spring, 1962). 
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records would be duplicate originals, regardless of when 
they were made.” # 

The above reasoning would be applicable to business 
entries. However, there appears to be no problem 
when the intended evidence is an official statement, and 
it is a well established rule that the contents of a public 
record may be proved by a duly authenticated transcript. 
or copy.” 

The lawful custodian of an official record has, by impli- 
cation of his office, and without express order, an au- 
thority to certify copies. Furthermore, authentication 
may be proved in court by the process of Judicial Notice 
and the doctrine of authentication. ‘Fhe latter doctrine 
is satisfied by showing (1) the authority of the certify- 
ing signature, (2) the genuineness of the signature, and 
(3) that the signator is the custodian of the official 
document. It therefore appears, contrary to the present 
practice employed by most courts-martial in authenti- 
cating service record entries, that a witness need not be 
called to the stand to authenticate an official record. 

There should be no more of a necessity for oral 
testimony concerning the reliability of the machine oper- 
ations than that for the manual procedure supplanted 
by the computers.” However, realistically, if computer 
records of Business Entries are to be permitted in evi- 
dence, it is probable that courts would require sup- 
porting explanations. To allay fears of any error intro- 
duced by the internal processing of the print-out the 
custodian of the stored data or a qualified machine oper- 
ator could be permitted to testify concerning the 
methods of operation. 


CONCLUSION 


No insurmountable problem is foreseeable concerning 
computer print-outs offered in evidence so long as en- 
lightened courts render logical decisions. The problem 
has not yet arisen in the military, but, as its appearance 
will be forthcoming, an awareness that computer tapes, 
cards, and print-outs all may be included within the 
presently recognized rules of evidence will eliminate con- 
fusion which might otherwise be engendered by a court’s 
decision formulating some new “rules of law” thereby 
opening the door to compounded confusion. 





12, Freed, “Computer Technology,” supra, note 3, at 125. See gen- 
erally, Legal and Evidentiary Problems Arising out of the Use 
of Computers and Electronic Data Processing Equipment—A 
Panel Discussion,” 17 Bus. Law 94 (Nov. 1961). 

13. 23 C.J.S., Criminal Law § 845(b). 

14. 5 Wigmore, Evidence, § 1677. 

15. Freed, “‘A Lawyer’s Guide Through the Computer Maze,” 6 The 
Practical Lawyer, 15, 27 (Nov. 1960). ‘" 


U.S. GOVERNMENT PRINTING OFFICE: 1964 








